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DECI SI ON AND ORDER

This case arose from a labor certification application
that was filed on behalf of MANUEL ROJAS (Alien) by SCARSDALE
SYNAGOGUE/ TEMPLE ( Enpl oyer) under 8§ 212(a)(5)(A) of the
Immigration and Nationality Act, as anended, 8 U.S.C. §
1182(a)(5)(A) (the Act), and the regul ati ons promnul gated
t hereunder, 20 CFR Part 656.

The follow ng decision is based on the record upon which the
CO denied certification and the Enpl oyer 's request for review, as
contained in an Appeal File (AF), and any witten argunent of the
parties. 20 CFR 8 656.27(c). Under 8§ 212(a)(5) of the Act, an
alien seeking to enter the United States for the purpose of
performng skilled or unskilled | abor may receive a visa if the
Secretary of Labor has determ ned and certified to the Secretary
of State and to the Attorney Ceneral that (1) there are not
sufficient workers who are able, willing, qualified, and avai -
| able at the time of the application and at the place where the
alien is to performsuch |abor; and (2) the enploynent of the
alien will not adversely affect the wages and working conditions
of the U S. workers simlarly enployed at that tinme and pl ace.
Enpl oyers desiring to enploy an alien on a permanent basis nust
denonstrate that the requirenents of 20 CFR, Part 656 have been



met. These requirements include the responsibility of the
Employer to recruit U.S. workers at the prevailing wage and under
prevailing working conditions through the public employment
service and by other reasonable means in order to make a good
faith test of U.S. worker availability. After the Certifying

Officer (CO) of the U.S. Department of Labor at New York, New
York, denied the application, the Employer and the Alien
requested review pursuant to 20 CFR 8§ 656. 26.

STATEMENT OF THE CASE

On April 1, 1993, Enployer, Scarsdal e Synagogue/ Tenpl e,
filed for |abor certification on behalf of the Alien, Mnuel
Rojas, to fill the position of Sexton. AF 04. The Enployer's
experience requirenent for this job was two years. After the
Enpl oyer received eight job applications fromU. S. workers, it
reported reasons it had rejected each of the U S. applicants by
its letter of February 4, 1994. Inter alia, it rejected John
Beatty because he had never worked in a job requiring a know edge
of cleaning and his background was in nai ntenance, and for the
further reason that he did not have experience setting up a
synagogue. A second job seeker, Antoni o Acevedo, was rejected
because he failed to respond to several telephone calls contacts
and a follow up letter. AF 73.

The Enpl oyer stated the following duties in describing the
Job to be Performed in Part 13 of the application:

Take care of church buildings and furnishings. Perform

cl eaning and routine mai ntenance duties in church and
auxiliary buildings and in churchyard. Take care of
vestnents and sacred vessels, prepare altar for religious
services according to prescribed rite. Open and | ock church
before and after services and other church activities. Tend
furnace and boiler to provide heat, maintain and regul ate
air conditioner. Performmnor and routine painting,

pl unmbi ng, electrical wiring and other related maintenance
activities. Cean snow and debris fromwal ks. Order

cl eaning supplies. May act as usher during services/
activities. Mintain and set up nmaterial s/ decorations for
services, e.g. candles, candlesticks, flowers for weddi ngs,
funerals and other religious celebrations.

The Enpl oyer required a grade school education and two years of
experience in the Job Ofered. AF 134. The Alien said he

conpl eted secondary school in Ecuador, and described all of his
experience as self-enploynent in "Miintenance/ Sexton/Janitorial"”
work from January 1, 1993, to February 13, 1993, the date of
application. In addition to janitorial work simlar to the
duties stated in the job description, the Aien opened and | ocked
church buildings during public hours and hours of attendance,
provi ded usher services, and set up and cl eaned decorati ons
before and after services and activities. AF 135.



In the Notice of Findings (NOF) of December 23, 1994, the CO
found Employer’s requirement for two years’ experience to exceed
the qualifications that are normal for the performance of this
job inthe U S and in violation of 20 CFR § 656.21(b)(2). The
CO noted that the Dictionary of Cccupational Titles (DOT) fixed
the criterion for training in the position of sexton as "short
denonstration -- 30 days". The CO said the Enpl oyer could either
amend the application to reduce the experience requirenent to the
DOT standard or prove that this experience requirenent arises
froma business necessity under 20 CFR 8§ 656.21(b)(2)(i). The CO
then stated the specific evidence that Enployer was to file in
order to establish the business necessity of two years as the
required | evel of experience for this work.

The NOF accepted Enployer's rejection of all U S. job
applicants other than M. Beatty and M. Acevedo. AF 105. The CO
found Enployer's rejection of M. Acevedo did not reflect good
faith because he was told in a tel ephone interview that he would
need a car for the job, and this was not a requirenent that the
Enpl oyer had stated in the either the job advertisenent or the
application. The NOF then concluded that Enployer's rejection of
M. Beatty was based on criteria that were inconsistent with the
Act and regul ations. Based on the evidence of record, the CO
said M. Beatty had experience in both maintenance and the work
of a sexton and that he was qualified under a job description
that did not specify a requirenent of experience in a synagogue.
To rebut the NOF the Enployer was required to provide further
evidence that its rejection of these U S. workers were valid
good faith recruiting procedures. AF 105.

In Rebuttal, Enployer said an experience requirenent of two
years mandated by (1) the size of the congregation, (2) the
Enpl oyer's operation of a school, (3) the Enployer's need to keep
the facility open fourteen to sixteen hours a day, and (4) the
| ack of staff. Enployer contended that it was unique in that it
relies totally on the sexton and a custodian to handle all set up
and cl eaning functions. It argued further that in the absence of
a supervisory staff to oversee the sexton, this position nust be
filled by a worker who is thoroughly famliar with their custons
and practices. The Enployer then noted the Alien had acquired
such experience while working for a contractor that formerly had
performed work for the synagogue.

Continuing its Rebuttal, the Enployer said M. Acevedo had
deci ded agai nst applying for the position after he was inforned
of the location of the comuter train station and that the job
woul d require himto work | ate hours on special occasions. The
Enpl oyer contended that M. Beatty was not qualified because it
perceived that "there is clearly a difference between soneone who
just knows mai ntenance and a person with a thorough know edge of
cleaning." By way of further information, Enployer's Rebuttal



4

also included a list of Jewish holidays to show the peak demand
for the work of the sexton, and said the synagogue’s cleaning
requirements were due to recent renovations. Employer again said
it is not staffed to supervise and instruct maintenance employees
in the use of industrial cleaners, solvents, and cleaning

machines. AF 129.

The CO’s Final Determination of February 3, 1995, rejected
Employer’s rebuttal evidence regarding the requirement of two
years’ experience. First, the CO found that the size of the
congregation and the particular religious holidays associated
with that congregation did not convincingly establish that an
alteration is necessary in the DOT job description which does
include the ability to carry out routine set-up and preparation
for religious services and other events. The CO said Employer
failed to establish that other comparably situated employers also
require sextans working for them to have two years of experience
on the job. The CO concluded that the Employer failed to prove
that the sextans it employed currently or in the past were also
required to have two years of experience.

The CO found, moreover, that the Employer did not establish
a lawful job-related reason for rejecting Mr. Beatty, noting the
Employer’s rebuttal statement that he did not have the experience
to perform special cleaning functions. The CO said that special
cleaning functions had not been included in the job description,
which it had limited to general and routine cleaning duties. The
CO said the evidence that Mr. Beatty had the requisite experience
was clearly demonstrated by his resume, noting he had two years
of experience as a sexton. In summary, the CO concluded that the
Employer had not demonstrated lawful and job-related reasons for
rejecting Mr. Beatty, and denied Employer’s application for alien
labor certification. AF 130.

On March 14, 1995, Employer appealed. AF 145. In its August
1, 1995, brief the Employer argued that the business necessity
for the experience requirement is established by its direct
relation to complex duties that are specific to the religious
services and to activities unique to Judaism, contending that the
requirement is consistent with its experience with the sextans
previously employed by the congregation. This argument extended
the position expressed in Employer’s request for reconsideration
of the denial of certification, in which its president said that
Mr. Beatty’s rejection was related to the absence of appropriate
religious background in his employment history, asserting at one
point that

[T]his requirement [of two years’ experience] is related to
the sophistication and sensitivity of the business because
of the high level of responsibility entailing and involving
complex duties related to specific religious services and
activities unique to Judaism.
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AF 145. The Employer conceded that its basis for rejecting Mr.
Beatty was grounded on his failure to have the knowledge and
experience in the area of Jewish religious observances, as the
duties described in Part 13 of the application "are related to

the care preparation, organization, and performance of 'religious
services.” AF 144 While the Employer agreed that the duties of
the position it had described are normal for the position of
sexton, it argued the business necessity of two years of
experience on the job offered by contending that this work must
be performed in a manner that is "sensitive to the employer’s
specific business needs." AF 143-144.

Di scussi on

1. 20 CFR 8 656.21(b)(2) requires an enployer to establish a
busi ness necessity for job requirenents that are not normal for
t he occupation or that are not included in the DOT. An enpl oyer
can establish business necessity of such qualifications as exceed
the criteria of the DOT by proving that: 1) the job requirenent
bears a reasonable relationship to the occupation in the context
of the enployer's business; and 2) the requirenent is essenti al
to performng the job duties as described by the enployer. Infor-
mation Industries, Inc., 88 INA 082 (Feb. 9, 1989)(en banc).

The CO clearly stated in the NOF that the business necessity
for a two year experience requirenent rather than the thirty day
experience requirenent included in the DOT description of the
work of a sexton could be acconplished by establishing that other
simlar situated enployers require the sane |evel of experience
or that this Enployer had hired other enployees subject to the
same experience requirenent. The Enployer did not submt any
such docunentation in its rebuttal. This Enployer sinply argued
in general terns that the criterion it had stated was necessary.

Instead of addressing the directions of the NOF that it
prove that a sexton's job duties at this synagogue are different
fromthose set forth in the DOI, the Enployer vigorously asserted
a collateral Constitutional issue that had nothing to do with the
facts it was told to prove in support of its case. The Enployer
did not assert a special job requirenent of experience in Jew sh
religi ous observances until the argunment was stated in Enployer's
brief for the first time. It follows that the reasons that the
Enpl oyer bel atedly presented cannot be considered. The reason is
that where an enployer's initial assertion of an argunment occurs
after the Final Determ nation has been issued, it cannot be
consi dered on appeal because it was not before the CO for
consi deration. Huron Aviation, 88 INA 431(July 27, 1989).

While claimng inits brief that it had previously hired
sextons with job requirenments simlar to those stated in its
application, the Enployer did not offer evidence in its Rebuttal
to prove that fact. The NOF specified the docunentation that the



6

Employer needed to establish the business necessity of the two

years experience requirement, but the Employer failed to submit

any such evidence in its Rebuttal, and merely argued in general

terms that the requirement was necessary. As a result the

Employer did not furnish any reason to accept the business

necessity of its requirement of a period of experience that is

twenty-four times greater than the term stated in the DOT. We

affirm the CO'’s finding that the Employer failed to establish the

business necessity of a two year experience requirement and conc-

-lude that the Employer did not establish its job requirements

are normal for the U S. within the neaning of 20 CFR 8§ 656. 21(b)
(2). Consequently, we conclude that the alien | abor certifica-
tion Enpl oyer requested was properly denied for this reason.

2. In addition, however, under 20 CFR 8§ 656.21(b)(6), an
enployer is required to establish that its rejection of the U S
wor kers who applied for the position was based entirely on | awf ul
job-rel ated reasons, as 20 CFR 8§ 656.20(c)(8) requires that the
j ob nmust be open to any qualified U S. worker.

Inits brief, Enployer states that applicant Beatty was
rejected by Enployer, in part, because he did not have experience
with Jewi sh religious observances, a requirenment which was not
included in the application or advertisenents. An Enpl oyer may
not belatedly seek to add even nore restrictive requirenents and
use themas a basis for rejecting a U S. worker. Metal Cutting
Corp., 89 INA 090(Jan. 8, 1990). Enployer has not established
the U. S. applicant was rejected solely for |awful job-rel ated
reasons required 20 CFR 8 656.21(b)(6). Accordingly, we find
certification was properly denied for this further reason.?

Accordingly, the following order will enter.

ORDER

The Certifying Oficer’s denial of |abor certification is hereby
Affirnmed.

For the Panel:

FREDERI CK D. NEUSNER
Adm ni strative Law Judge

'Because we find certification properly denied for the reasons set forth
above, the Employer’s further assertions regarding its rejection of Mr. Beatty
because his experience was in maintenance rather than in cleaning need not be
addressed.



NOTI CE OF OPPORTUNI TY TO PETI TI ON FOR REVI EW This Decision and
Order will become the final decision of the Secretary of Labor

unless within 20 days from the date of service, a party petitions

for review by the full Board of Alien Labor Certification

Appeals. Such review is not favored, and ordinarily will not be

granted except (1) when full Board consideration is necessary to

secure or maintain uniformity of its decisions, or (2) when the

proceeding involves a question of exceptional importance.

Petitions must be filed with:

Chief Docket Clerk

Office of Administrative Law Judges
Board of Alien Labor Certification Appeals
800 K Street, N.W., Suite 400
Washington, D.C. 20001-8002

Copies of the petition must also be served on other parties, and
should be accompanied by a written statement setting forth the
date and manner of service. The petition shall specify the basis
for requesting full Board review with supporting authority, if

any, and shall not exceed five, double-spaced, typewritten pages.
Responses, if any, shall be filed within 10 days of service of

the petition and shall not exceed five, double-spaced,

typewritten pages. Upon the granting of the petition the Board
may order briefs.
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PLEASE INITIAL THE APPROPRIATE BOX.

CONCUR : DISSENT : COMMENT

Holmes

Huddleston

Thank you,

Judge Neusner

Date: September 10, 1997



